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ADDRESS  OF  WILLIAM  H.  TAFT  BEFORE  THE  ASSOCIA 
TION  OF  THE  BAR  OF  THE  CITY  OF  NEW  YORK 

OCTOBER  13, 1914 

Gentlemen  of  the  Association  of  the  Bar  of  New  York: 

My  friend  and  colleague  in  the  late  Administration,  your 
President,  George  W.  Wickersham,  relying  on  the  ties  of  an 
affection  strengthened  by  a close  association  in  hard  work  and 
in  times  of  stress,  lured  me  on  into  an  agreement  to  address 
your  Association,  on  the  ground  that  it  had  entitled  itself  to  my 
admiration  and  confidence  by  electing  him  President.  Of  course 
I value  the  honor  and  the  opportunity  to  air  some  fundamental 
views  of  mine,  because  there  is  nothing  that  one  wdio  is  rid  of 
responsibility  and  of  the  difficulties  of  execution  likes  so  much 
to  do  as  to  climb  into  the  seat  of  the  critic  and  formulate  difficult 
and  sometimes  impossible  rules  for  the  guidance  of  those  who 
are  doing  things.  I congratulate  you  on  your  President.  I 
have  known  him  for  many  years,  and  intimately  for  four  years, 
and  I speak  with  accuracy  when  I say  that  there  is  no  Attorney- 
General  in  the  history  of  the  Government  who  has  shown  more 
courage,  more  ability,  and  more  effectiveness  in  the  discharge 
of  his  great  duties  and  the  enforcement  of  law  than  Mr. 
Wickersham. 

And  now  having  thus  returned  good  for  the  burden  which 
he  has  cast  upon  me,  I accept  his  suggestion  that  I speak  on 
“The  State  Constitution” — not  the  state  constitution  of  New 
York,  but  generally  on  the  formulation  of  a state  constitution 
in  these  times.  I know  very  little  about  the  state  constitution 
of  New  York,  except  that  it  was  framed  by  a convention  whose 
delegates  had  been  elected  from  the  ranks  of  a party,  the  leaders 
of  which  had  not  expected  to  win,  and  were,  therefore,  willing 
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to  put  on  their  ticket  the  men  from  their  party  of  the  highest 
character,  of  the  most  disinterested  patriotism,  and  of  the  greatest 
professional  ability  and  experience;  and  I am  confirmed  in  this 
view  by  the  fact  that  Joseph  Choate  was  the  President  of  that 
convention  and  Elihu  Root  was  the  leader  of  the  majority.  The 
two  chief  features  of  that  constitution  that  I carry  in  my  mind 
were  the  fact  that  the  city  of  New  York,  with  its  congested  and 
unduly  increasing  population,  was  prevented  from  having  a 
representation  in  the  legislature  which  would  make  certain  its 
control  of  the  rest  of  the  state;  and  the  other  was  a very  rigid 
provision  in  favor  of  the  merit  civil-service  system  in  state  and 
municipal  governments.  I presume  the  former  of  these  two 
features  of  the  constitution  will  come  again  for  serious  considera- 
tion and  will  be  largely  affected  by  the  political  color  of  the 
election. 

With  respect  to  the  civil-service  plank  in  the  constitution,  I 
sincerely  hope  that  neither  party,  if  successful,  will  seek  to 
disturb  it.  It  ought  to  remain  there  as  in  the  line  of  progress, 
though  its  presence  there,  with  the  experience  under  it,  furnishes 
a lesson  of  the  deepest  significance  in  respect  to  the  inefficacy 
of  the  most  radical  constitutional  provisions  if  they  are  not 
subsequently  supported  affirmatively  by  a popular  vote  and  by 
the  sympathetic  cooperation  of  the  executive  and  legislative 
agents  of  the  people.  This  conclusion,  I may  say  in  passing, 
has  even  greater  application  to  such  measures  as  state-wide 
prohibition  in  such  a state  as  New  York  or  Massachusetts,  and 
still  more  to  a national  prohibition  amendment.  Doubtless 
my  lack  of  knowledge  of  the  constitution  of  New  York,  its  con- 
struction and  operation,  from  a lawyer’s  standpoint,  renders 
what  I have  to  say  of  comparatively  little  value,  because,  if 
sane  lines  are  followed  in  carrying  out  its  proper  purpose,  the 
instrument  which  the  convention  will  submit  to  the  voters  will 
not  be  a new  constitution.  It  will  be  merely  an  amended  form 
of  the  existing  constitution.  I am  aware  that  we  are  living  in 
an  age  when  constitutions  and  laws  of  the  past  have  no  presump- 
tion in  their  favor.  In  the  present  most  exuberant  growth  of 


5 


noisy  reformers,  one  of  the  most  interesting  phases  of  modern 
movements  to  watch  is  the  effect  upon  this  class  when  they  have 
an  opportunity  to  put  their  so-called  reforms  into  operation  and 
to  note  the  difficulties  they  find  in  the  formulation  of  written 
statutes  for  the  practical  carrying  out  of  that  which  they  have 
proclaimed  as  the  panacea.  Their  difficulty  of  course  is  that 
what  they  offer  to  the  people  as  an  inducement  to  put  them  in 
power  is  ideal  results,  not  practical  methods.  When  they  are 
confronted  with  the  necessity  for  constructive  legislation,  they 
are  perforce,  as  they  ought  to  have  known  they  would  be,  depend- 
ent on  the  experience  of  the  past  and  are  bound  to  adopt,  in 
modified  form,  it  may  be,  but  still  substantially,  the  machinery 
which  has  stood  the  test  of  varied  exigencies  of  actual  govern- 
ment. They  begin  to  appreciate  the  value,  as  a foundation 
upon  which  to  build,  of  a constitution,  every  line  of  which  has 
been  construed  by  the  court  of  last  resort,  and  the  meaning  of 
which  in  the  decades  since  its  adoption  has  been  made  practically 
clear,  so  that  in  any  state  in  which  sanity  prevails  at  all,  many 
of  the  constitutional  provisions  have  remained  in  the  same  form 
from  the  beginning. 

Of  course  the  purest  and  best  model  of  a constitution  is  that 
of  the  United  States.  It  has  properly  awakened  the  admiration 
of  jurists  and  of  students  of  history  and  of  government  since 
its  adoption,  in  its  simplicity,  its  brevity,  and  its  wonderful 
omission  of  detailed  restrictions,  and  the  large  latitude  it  has 
left  to  the  three  branches  of  government,  in  the  exercise  of  the 
most  important  functions  generally  described,  and  the  confidence 
that  it  thus  shows  in  the  power  of  the  people  to  select  agents 
who  can  be  trusted  to  carry  out  their  will.  The  state  constitu- 
tion must  be  framed  to  cover  that  part  of  the  field  of  govern- 
ment which  the  federal  constitution  does  not  embrace  within 
its  influence  and  operation.  In  the  everyday  life  of  the  people 
the  state  constitution  had  a much  wider  scope  than  the  federal 
fundamental  law.  That  is  not  as  true  to-day  as  it  was  earlier 
in  our  history,  because  of  the  changed  conditions  and  the  closer 
relations  and  interdependence  of  the  people  in  one  state  upon 
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those  of  another.  The  fact  that  the  interstate  commerce  in  a 
state  in  the  beginning  of  our  government  was  in  volume  as 
twenty-five  to  seventy-five  of  the  commerce  within  the  state, 
and  has  now  been  exactly  reversed,  so  that  interstate  com- 
merce in  volume  to  the  state  commerce  is  as  seventy-five  to 
twenty-five,  is  only  one  of  the  significant  changes  in  this 
regard;  still  the  field  covered  by  the  state  constitution  is  all- 
important  enough  and  difficult  enough  to-day  and  calls  for  the 
highest  statesmanship  in  its  framing. 

Not  only  will  the  delegates  have  the  benefit  of  the  experience 
with  your  present  constitution,  but  they  will  also  have  the  benefit 
of  the  absurdities  of  other  state  constitutions  which  in  the  flush 
of  ideal  reform  and  enthusiasm  for  all-curing  nostrums  have 
been  produced  in  our  western  states,  where  the  constitutions 
don’t  read  like  fundamental  law  at  all,  but  like  detailed  statutes 
of  procedure,  with  a flavor  of  political  stump  deliverances. 
What  is  the  result  of  that  kind  of  constitution?  In  the  first 
place,  as  the  provisions  were  too  detailed,  with  a very  small 
change  of  conditions  the  people  become  restive  under  the 
minute  restrictions  which  the  courts  are  bound  to  enforce,  and 
immediately  there  is  a call  for  amendment,  and  incidentally 
there  is  an  attack  on  the  courts  for  assuming  to  legislate  and 
declare  invalid  the  acts  of  a sovereign  legislature.  This  leads 
to  an  insistence  that,  on  the  one  hand,  amendments  to  the  con- 
stitution should  be  made  as  easy  as  possible,  so  that  there  is  no 
more  sanctity  connected  with  the  bill  of  rights  than  with  an 
appropriation  bill,  and,  on  the  other  hand,  to  the  movement  in 
favor  of  the  recall  of  judges  and  the  recall  of  judicial  decisions, 
because  the  judges  are  struggling  to  do  their  duty.  Anyone 
who  knows  from  personal  experience  something  about  the 
practical  workings  of  popular  government,  and  who  knows  how 
greatly  to  be  preferred  popular  government  is  over  any  other 
form,  must  reconcile  himself  to  occasional  paradoxes  and  in- 
consistent currents  of  popular  expression.  As,  for  instance,  the 
tradition  of  this  government  is  against  large  salaries,  even  where, 
as  in  the  case  of  ambassadors  and  ministers  representing  us 
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abroad,  it  is  absolutely  necessary  that  they  should  be  given.. 
The  small  salaries,  therefore,  practically  limit  the  selection  of 
such  officials  to  the  rich. 

This  is  an  age  of  hostility  to  courts  and  the  bitterest  attacks 
upon  them,  because  of  the  many  instances  of  delay  and  failure 
of  justice.  The  result  is  due,  first,  to  the  selection  of  less  able 
and  less  experienced  judges  by  election  than  can  be  secured  by 
appointment,  second,  to  the  complexity  of  legal  procedure  im- 
posed upon  the  courts  by  legislatures,  and  third,  to  the  weakening 
of  the  powers  of  judges  in  conducting  trials,  especially  jury  trials. 
Yet  there  is  a popular  movement  all  over  the  country  to  lessen 
the  terms  of  judges,  and  to  provide  for  their  recall  in  case  of  an 
unpopular  decision,  there  is  great  reluctance  and  opposition  to 
giving  the  courts  power  by  rules  to  simplify  procedure,  and  the 
tendency  is  still  more  to  limit  the  useful  control  that  judges 
should  have  in  the  court  room  and  over  the  trial.  Now  there 
is  no  use  of  becoming  discouraged  over  such  inconsistency. 
It  is  a fact  that  we  have  to  recognize  and  we  have  to  deal 
with  it  practically  as  a difficulty  in  accomplishing  reform  of 
judicial  procedure  and  the  making  better  the  administration 
of  justice.  It  is  very  clear  that  the  complaints  against  the  judi- 
ciary in  a state  where  judges  are  appointed  and  where  they  really 
exercise  great  power  in  the  matter  of  procedure  and  in  control 
of  trials  are  less  and  the  agitation  is  less  than  in  those  states  where 
the  judiciary  is  elective,  and  where  all  the  new-fangled  notions 
of  mingling  the  popular  will  in  judicial  decisions  are  in  vogue. 
I fear  that  the  constitution  makers  in  New  York,  however 
deeply  convinced  they  may  be  in  their  hearts  of  the  wisdom  of  a 
recurrence  to  an  appointive  judiciary,  will  not  make  the  attempt 
to  bring  about  such  a change  because  it  might  weigh  down  and 
defeat  the  rest  of  their  useful  work. 

Another  paradox  in  present  conditions  is  the  strong  movement, 
which  I hope  has  reached  its  high  tide  in  favor  of  what  is  called 
pure  democracy,  by  which  it  is  attempted  to  give  up  long-tried 
representative  government  and  by  the  initiative,  referendum, 
and  recall  in  effect  to  make  the  laws,  execute  them,  and  construe 
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them  by  the  vote  of  the  electorate  of  millions.  The  actual 
results  show  that  what  is  done  is  brought  about  by  only  the 
minority  of  the  electorate  who  can  be  induced  to  go  to  the 
polls,  and  who,  however  intelligent,  are  necessarily  unfitted  in. 
ballots  cast  at  one  election  to  do  the  complicated  work  of 
legislation,  discharge  the  difficult  and  expert  task  of  execution, 
or  to  exercise  the  calm,  deliberate,  and  trained  judgment  neces- 
sary in  judicial  work.  Side  by  side  with  this  movement  toward 
purest  democracy,  we  find  the  demand  that  governmental  work 
shall  be  expanded  into  fields  in  which  to  be  effective  at  all  the 
best  business  and  expert  judgment  is  required.  I hope  the 
movement  in  favor  of  the  initiative,  the  referendum,  and 
the  recall  is  ebbing  in  New  York  State,  a hope  based  on  the  plat- 
forms of  the  two  parties,  one  of  whom  is  bound  to  win  in  the 
pending  election. 

The  constitution  will  be  good  or  bad,  as  it  shall  deal  with 
fundamental  principles  of  government  as  distinguished  from  those 
matters  that  in  their  nature,  as  conditions  change  from  decade  to 
decade,  require  different  treatment.  One  of  the  things  that 
the  federal  constitution  is  most  conspicuously  wise  in  is  the  very 
few  limitations  which  it  imposes  upon  the  power  of  taxation. 
It  says  that  taxation  shall  be  uniform,  but  that  is  properly  held 
to  be  uniform  geographically.  Now  in  state  constitutions  the 
greatest  difficulty  has  been  encountered  in  an  attempt  to  enforce 
upon  legislatures  a rule  of  uniformity  as  to  the  rate  of  taxes  and 
to  prevent  reasonable  classification.  It  has  resulted  in  very 
much  reducing  the  revenue  and  has  produced  much  greater 
actual  inequality  than  if  complete  discretion  had  been 
vested  in  the  legislature.  In  my  native  state,  personal  prop- 
erty and  real  property  were  required  by  the  constitution  to 
pay  exactly  the  same  rate.  The  result  has  been  that  while  the 
value  of  real  property  on  the  tax  duplicate  has  increased  with 
the  known  increased  prosperity  of  the  state  and  its  enormous 
material  expansion,  the  increase,  as  shown  in  the  tax  returns,  in 
the  value  of  intangible  personal  property,  the  expansion  of 
which  must  have  been  even  greater,  has  become  less  and  less. 
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The  rate  applicable  to  both  real  estate  and  personalty  was 
applied  in  such  a way  that  the  rate  upon  realty  has  been  based 
on  a small  percentage  of  its  real  value,  while  the  rate  upon  in- 
tangible personalty,  like  bonds  and  stocks  having  a market 
value,  has  been  based  on  a full  assessment.  Intangible  per- 
sonalty is  easily  concealed  and  so  its  owners  under  such  a system 
have  omitted  it  from  their  personal  tax  returns,  and  it  has 
ceased  practically  to  be  a source  of  taxable  value  to  the  state. 
This  is  only  one  instance  of  many  in  which  rigid  constitutional 
provisions  defeat  their  own  purpose. 

The  idea  that  the  adoption  of  a plan  which  assumes  that 
people  are  not  able  to  select  agents  who  for  a period  of  practical 
length  can  be  trusted  to  administer  the  affairs  of  the  state  as 
intelligent,  honest,  and  patriotic  men,  and  can  be  given  large 
enough  powers  to  enable  them  to  do  good  work  without  danger 
to  the  state,  is  a confession  of  failure  in  popular  government. 
If  we  can  not  select  intelligent  and  honest  agents  and  give  them 
scope  enough  to  invoke  their  best  powers,  then  we  can  not  hope 
to  effect  the  benefit  that  we  are  demanding  of  government. 

Again  it  is  utterly  untrue  that  the  representative  system  is  not 
expressive  of  the  popular  will.  The  experiments  of  recent  times 
have  shown  that  the  judgment  of  the  people  in  the  selection  of 
representatives  is  far  more  trustworthy  than  their  judgment 
in  direct  legislation  and  in  the  hasty  consideration  of  the  value 
of  the  services  of  their  agents  before  those  agents  have  had  time 
to  vindicate  the  wisdom  and  benefit  of  their  conduct.  The 
small  votes  upon  referendums  everywhere  that  the  new  system 
has  been  tried,  and  the  absurdities  in  legislation  frequently  the 
nesult  of  the  system,  show  that  the  action  of  a legislature  selected 
by  a much  larger  vote  in  the  way  in  which  the  people  have  been 
accustomed  to  exercise  governmental  power  for  more  than  one 
hundred  years  is  much  better  able — in  fact,  embodies  the  public 
wdll  in  its  action  much  more  certainly  than  the  result  of  refer- 
endums. Therefore  in  the  interest  of  popular  government 
to  vindicate  its  existence,  may  we  not  hope  that  the  constitu- 
tion makers  of  New  York  when  they  are  called  upon  to  act  shall 
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stick  to  that  form  of  government  which  it  took  one  thousand 
years  to  develop  and  which  has  vindicated  its  use? 

There  are  two  other  topics  that  I ought  to  mention.  One  is 
with  reference  to  the  reframing  of  our  bill  of  rights,  and  especially 
in  the  matter  of  the  procedure  enforced  in  criminal  cases  in  pro- 
tection of  the  accused.  It  has  come  down  from  English  history, 
from  a time,  as  we  know,  when  its  rigid  rules  were  essential  to 
prevent  judicial  murder  and  oppression  by  the  state.  We  have 
reached  a time  now  when  the  danger  of  unjust  verdicts  is  very 
much  reduced,  and  it  seems  to  me  that  the  makers  of  a state 
constitution  might  well  consider  the  decisions  of  the  Supreme 
Court  in  holding  to  be  consistent  with  due  process  of  law,  as 
required  by  the  Fourteenth  Amendment,  the  elimination  of  a 
number  of  these  restrictions  that  anyone  familiar  with  the  diffi- 
culties of  prosecution  and  the  conviction  of  violators  of  law  knows 
might  well  be  dispensed  with  without  injury  to  anyone  and  with 
great  assistance  to  the  proper  enforcement  of  criminal  law  and 
to  the  benefit  of  society. 

Then  the  bill  of  rights  protects  the  rights  of  contract  and 
labor  property,  and  this  may  need  some  carefully  drawn  excep- 
tions or  qualifications  to  permit  such  approved  legislation  as 
to  workmen’s  compensation  acts,  tenement  housing  acts,  and 
hours  of  labor  acts. 

I would  like  to  dwell  on  the  wisdom  of  less  frequent  elections 
and  on  the  short  ballot,  a principle  that  is  altogether  at  variance 
with  the  initiative  and  the  referendum,  and  1 may  say  also  at 
variance  with  the  modern  methods  of  selecting  candidates  by 
primaries  and  pre-primaries.  The  enormous  expense  of  such 
elaborate  machinery  for  the  purpose  of  avoiding  evils  attributed 
to  the  representative  form  of  government  in  legislative  action 
and  in  political  conventions,  with  the  entire  failure  to  achieve 
any  better  result,  will,  I hope,  lead  to  reforms  in  this  matter. 
But  I don’t  know  that  the  discussion  as  to  primaries  is  a proper 
subject  of  discussion  in  respect  to  a constitution,  for  certainly 
such  matters  might  well  be  left  to  the  discretion  of  the  legisla- 
ture, so  that  it  may  observe  the  foolishness  of  alleged  reforms  in 
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this  regard,  pluck  out  of  the  confused  result  the  small  modicum 
of  good,  and  return  to  the  principle,  so  long  vindicated,  of  a 
representative  system.  One  inevitable  result  of  this  system  of 
so-called  pure  democracy  is  to  destroy  party  solidarity,  to  pro- 
mote factionalism,  to  exalt  the  importance  of  crank  notions 
by  inflicting  upon  the  electorate  through  the  initiative  the 
necessity  for  a constant  expression  of  opinion  in  regard  to 
them.  The  party  heretofore  through  its  convention  system 
had  left  some  room  for  the  selection  of  nominees  by  a convention 
without  any  effort  by  the  candidate  himself.  There  were  nota- 
ble instances,  not  infrequent,  where  the  office  really  sought  the 
man  because  a party  in  the  convention  wished  to  strengthen  its 
ticket  by  nominating  some  man  of  high  standing  who  would  not 
seek  office  but  would  accept  it  if  it  came  without  effort. 
That  is  all  destroyed,  and  what  is  even  worse,  not  only  must 
men  contend  for  office  and  argue  from  the  stump  as  to  their 
own  qualifications  under  this  system,  but  must  create  an  organ- 
ization in  order  to  achieve  success.  This  eliminates  from 
candidacy  all  but  those  who  have  the  large  amount  of  money 
needed  to  spend,  or  who  are  unwise  enough  to  burden  themselves 
by  borrowing  it.  And  thus  we  have  a system  pressed  into  adops 
tion  on  the  theory  that  it  is  to  produce  greater  equality  of  oppor- 
tunity and  a more  unrestrained  expression  of  popular  will,  which 
in  fact  and  in  actual  experience  limits  the  candidates  to  those 
men  who  have,  or  can  get  large  amounts  of  money  and  are  willing 
to  spend  it  in  politics. 

Another  subject  matter  for  the  constitution  makers  is  that 
of  creating  a machinery  as  between  the  executive  and  the 
legislative  branches  of  the  government  that  shall  create  definite 
responsibility  for  extravagance  and  shall  enable  a governor  and 
the  legislature  to  control  expenditures  with  a view  to  the  size 
of  the  revenue  to  be  raised.  It  is  not  only  in  the  interest  of  the 
short  ballot,  but  it  is  also  in  the  interest  of  effectiveness  and 
responsibility  and  economy  of  government,  that  the  state  officers 
should  be  appointed  by  the  governor  as  in  the  federal  system, 
so  that  the  governor  shall  control  the  state  government  except 
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the  legislature,  and  that  he  may  have,  with  respect  to  the  legis- 
lature, some  power  of  initiative,  some  closer  relation  to  that 
body  in  the  matter  of  suggestion  and  argument,  through  his  own 
presence  on  the  floor  of  the  legislature  or  that  of  the  officers 
who  represent  him.  You  have  already  given  to  the  governor 
the  power  of  vetoing  items  of  an  appropriation  bill.  This  in 
the  hands  of  a clear-headed  courageous  governor  is  a great 
power  for  good.  I should  think  there  might  be  framed  some 
constitutional  restrictions  by  which  a budget  statement  could 
be  framed  in  advance,  to  be  published  to  the  state,  estimating 
the  revenue  to  be  received  and  its  sources  and  the  expenditures 
to  be  made,  all  before  the  legislature  could  act  upon  them.  With 
the  vast  increase  in  the  taxable  resources  of  state  and  federal 
governments,  there  has  been  an  irresponsibility  and  extravagance 
in  expenditure.  The  devising  of  a method  for  requiring  such 
a budget  as  will  enable  the  people  to  see  clearly  at  the  time  the 
real  balance  sheet  offers  a very  beneficial  field  for  the  statesman- 
ship and  ingenuity  of  your  next  constitutional  convention. 

I am  very  familiar  with  the  qualifications  of  some  of  the 
delegates  nominated  by  one  of  your  great  political  parties,  in 
which  are  the  names  of  Elihu  Root,  George  W.  Wickersham, 
and  Henry  L.  Stimson,  with  a-  number  of  others  of  great  ability 
and  wide  experience,  and  if  they  are  any  indication  of  the  con- 
vention which  is  to  be  selected,  the  state  of  New  York  is  greatly 
to  be  congratulated. 


